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The Security-intelligence services (hence the intelligence services) are among
the most important executive actors in any national security systems. In this
chapter the term intelligence services denotes only specialised civilian and mili-
tary organisations with security-intelligence functions, established within the
state apparatus and operating under government control. Intelligence serv-
ices should, first of all, provide state bodies with timely, relevant and precise
information. They should protect the constitutional order and national interests
against penetration by foreign intelligence services and activities of organised
criminal and terrorist groups. They are authorised to collect information from
public sources, and can use secret methods, techniques and means.?*

There are three organisations in Serbia with these responsibilities; the Secu-
rity-Information Agency (SIA), the Military Security Agency (MSA) and the Mili-
tary Intelligence Agency (Mol). The SIA is directly subordinated to the govern-
ment and has the status of a special republic organisation, while both the MSA
and Mol are organisational units (administrative bodies) within the Ministry of
Defence (MoD) subordinated to the defence minister, and thus also to the gov-
ernment.

The functions of the intelligence services are specified by positive legal
regulations®® and include the usual intelligence activities: 1. The collection and
analysis of data relevant for national security, defence and protection of eco-

285 Reconciling the secrecy needs of intelligence services with the fundamental tenets of democ-
racy is an important question. In order words, how can this secrecy be reconciled with transpar-
ency of state institutions. Bogoljub Milosavljevi¢ has thus labelled intelligence services as “social
dynamite in democratic society.” See ‘Reforme obavestajno-bezbednosnih sluzbi: slucaj Srbije,”
[Reforms of Security-Intelligence Services: The Case of Serbia] in Prva skola reforme sektora
bezbednosti: zbornik predavanja, ed. Pavle Jankovic. (Beograd: Centar za proucavanje odbrane i
bezbednosti, G17 Institut, 2003), 95.

286 See: Zakon o osnovama uredenja sluzbi bezbednosti Republike Srbije [Law on the basic organi-
sation of the security and intelligence system of the RS], Sluzbeni glasnik RS, No. 116/07; Zakon
o0 Bezbednosno-informativnoj agenciji [Law on the Security Intelligence Agency], Sluzbeni glasnik
RS, No. 42/02; Zakon o sluzbama bezbednosti Savezne Republike Jugoslavije [Law on the security
services of the FRY], Sluzbeni list SRJ, No. 37/02 and Sluzbeni list SCG, No. 17/04.



nomic, foreign policy and other interests of the country, and: 2. Submission of
this information to political decision-makers, law-enforcement and other com-
petent state bodies. In addition, the SIA and MSA also have specific security tasks
aimed at uncovering, preventing and documenting threats to the constitutional
order, national security and democratic values in society. This primarily refers
to terrorist activities and armed rebellions, forms of organised crime, criminal
offences against the constitutional order and state security, crimes against hu-
manity and other goods protected by international law and crimes against the
Serbian Armed Forces. The SIA and MSA also engage in counter-intelligence to
uncover (and prevent) the activities of foreign intelligence services and protect
domestic institutions. None of the intelligence services has legal powers to plan
or carry out secret operations abroad, for the purpose of achieving Serbia’s for-
eign-policy objectives or protecting the country’s national interests. Likewise,
they have no control over domestic political and ideological dissent, although
under the communist regime and during the 1990s the intelligence services
had the hallmarks of a political police.

There are strong links between the intelligence services and other executive
actors, especially the military and the police. Close and efficient cooperation is
a precondition for the successful functioning of security-intelligence systems in
all countries. The security competences of intelligence service may overlap with
those of the police and military security bodies. There have been several cases
over the past few years of conflicts of jurisdiction between the intelligence serv-
ices and the police. In these cases, the intelligence services assumed a leading
role, or rather, succeeded in imposing their objectives over and above those of
routine police-security operations. Since the police operations are undertaken
for the purpose of law enforcement, these cases suggest that law enforcement
was subordinated to higher national security interests which were unknown to
the public. This damages (already weak) public trust in the rule of law and blurs
the lines of responsibility of security sector actors.

In addition, until mid-2006, the military and civilian intelligence services
were seemingly in competition with one another in the fulfilment of their roles.
This was due to the absence of a state mechanism to coordinate operations, as
well as the fact that military intelligence services acted as bodies of the FRY/
SaM, in contrast to civilian services organised at the republican level.

Intelligence services in Serbia originate from similar institutions created
immediately after the end of the Second World War in socialist Yugoslavia (the
SFRY, or ‘the second Yugoslavia, 1945-1992). Their organisational and func-
tional continuity was preserved during the existence of the joint state of Ser-
bia and Montenegro (FRY and the State Union of Serbia and Montenegro, or
the so-called third Yugoslavia, 1992-2006). This project analyses whether this
continuity has been retained and the position and role of Serbia’s intelligence
services today. In this respect, we note the general public impression in Serbia
that against the background of its historical position and role within Yugoslav
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society as a whole, the intelligence services still represent an extremely power-
ful and influential actor in the entire security sector, but one which is the least
controlled.”®” Namely, the decades-long survival of authoritarian regimes on Yu-
goslav territory resulted in the submission of the state and national interests in
favour of those of the ruling group. Therefore, the main task of the intelligence
services was to protect the interests of those in power. They persecuted political
dissenters and critics of the regime, functioning primarily as a political police.
The intelligence services retained that role until the democratic changes in Oc-
tober 2000. Text box 2 describes the legacy that confronted reformers of the
security services, as well as accomplished results. It also proposes measures for
the further improvement.

Origins of the Serbian Security Services

The origins of the present day intelligence services in Serbia go back to
the Kingdom of Serbia and its Department for Confidential Police Work
(secret police), which was formed on 17. October 1899. That date is cel-
ebrated as SIA’'s day since 2001. The Kingdom of Yugoslavia had a Military
Intelligence Service, Counter-Intelligence Service and a Cipher De-
partment within the Army and Naval Ministry, along with a Directorate
for National Security within the Ministry of the Interior. The Directorate
had a political department (charged with suppressing the activities of the
regime’s political opponents), a counter-intelligence department and a
special security department (for registering individuals important for na-
tional security).

In 1942 the Partisans formed the Second (Intelligence) Section at the
Supreme Headquarters of the People’s Liberation Army, with ‘intelligence
commissioners’ as staff within operational units. The first institutions
with the markings of an intelligence-security service was established
on 13 May 1944 under the name of the Office for Protection of People
(OZNA). This day was celebrated as the ‘Day of Security, (day of the secu-
rity services and police) until 2001. The The State Security Department
(UDBA) was formed in 1946 from parts of the OZNA, the Radio Centre
and the Cipher Group of the Ministry of National Defence. The State Se-
curity Administration was a federal institution, with appropriate bodies in
republic ministries (secretariats) of internal affairs, directing the work of
district departments. After the Brioni Party Plenum in 1966, the UDBA was
transformed into the State Security Service (SDB), a federal institution
attached to the Federal Secretariat for Internal Affairs, which coordinated
the work of security services within republic secretariats for internal af-

This moment kept resurfacing after 2000, whenever a new government was formed, espe-
cially in the form of a protracted ‘bargaining’ of coalition partners about the person at the head
the Security-Intelligence Agency.



Outline of the inherited situation

The political regime determined the role and tasks of the intelligence services
in the SFRY. The undisputed rule of the Communist party ensured that the main
interest of the national security system was the protection of party’s monopoly
of power. As an important prop for the regime, the intelligence services had a
privileged status. Individuals loyal to the party elite held leading positions both
in the intelligence services and in a series of large, mostly trade, enterprises set
up to provide substantial funds for the financing of these services’ operations.
They were accountable only to the ruling elite. As a secret police, they protected
the regime from its dissenting citizens. Although a complete study of their op-
erations has not yet been carried out, it is assumed that they compiled about
400,000 files of political dissenters in Serbia alone.?® They also used violence
against their own citizens and are suspected of murdering 200 emigrants.?*°

In common with similar authoritarian regimes, the Intelligence services had

288 For more on the history of security-intelligence services in Serbia see the SIA web page, ‘His-
tory — Background of Inteligence-Security Systems in the Territory of Serbia’, http://www.bia.gov.
rs/istorijat.htm.

289 Quoted in, Bogoljub Milosavljevi¢, ‘Reforms of Security-Intelligence Services: The Case of
Serbia; 97.

290 Ozren Zunec,'Democratic Control and oversight and Control Over Intelligence and Security
Agencies;, in Defence and Security Sector Governance and Reform in South East Europe: Insights and
Perspectives, eds. J. A. Trapins and Ph. H. Fluri. (Geneva/Belgrade: DCAF, 2003), 382.
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wide and insufficiently defined lawful powers. No legal regulations referring to
civilian or military service were passed between 1945 and July 2002. Following
the death of President Tito, and under pressure of the liberal wing of the party,
the Law on the basis of the State Security System was adopted in 1984. However,
it “addressed only commonplace (unimportant) issues, leaving the executive
authorities and leaders of powerful services to pass their internal secret instruc-
tions regulating the entire habitual legal matter (establishment, functions, au-
thorities, organisation, operation and accountability of services).””' Throughout
this period the most important regulations governing the operation of these
services were the ‘Work rules of the State Security Service, a classified docu-
ment, passed by the minister (federal secretary) for internal affairs.?*?

The disintegration of the SFRY brought few changes, except that the federal
state security service ceased to exist in 1992, and was formally disbanded in
July 2002. Both Serbia and Montenegro had state security departments within
their interior ministries. The newly formed state of the FRY took over two mili-
tary services from the SFRY (VOS and KOS) and two smaller services attached to
the Ministry for Foreign Affairs (SID and SB). The Law on the basis of the security
system remained in force until 2002. Although it was the only legal document,
it had no real function in the legal system. The competences, seat and scope
of work, as well as methods of RDB operations were still defined by secret acts,
which is a paradox, since “a legal state cannot have secret regulations, or rather
regulations of that kind are not part of the legal order of the state and cannot
be binding on citizens (...) and sanctions for violations of these regulations can-
not be pronounced by the courts of law, but only by disciplinary bodies of their
makers."?*> Moreover, the use of special investigative techniques and methods
infringing on the constitutionally-guaranteed rights and freedoms of citizens
(e.g. wiretapping and opening of letters) did not require court approval. The
same applies to military intelligence services.”* This is why the security serv-
ices in the newly created FRY continued to operate without an efficient legal

291 Milosavljevi¢, ‘Reforms of Security-Intelligence Services: The case of Serbia; 98.

292 The last SFRY rules of that kind were adopted in 1990. As usual, they were published in a
secret (confidential) official gazette (SI. list SFRJ — Poverljivo glasilo, No. 18/90). The fact that it
was unavailable to citizens denied legality to all acts published therein. For more, see Bogoljub
Milosavljevi¢, ‘Ovlaséenja policije i drugih drzavnih organa za tajno prikupljanje podataka:
domacdi propisi i evropski standardi; [Secret data collection powers of the police and other state
bodies: Domestic regulations and European standards] in Demokratski nadzor nad primenom
posebnih ovlascenja, ur. Miroslav Hadzi¢ i Predrag Petrovic. (Beograd: Centar za civilno-vojne
odnose, 2008), 69-70.)

293 Bogoljub Milosavljevi¢ i Aleskandar Resanovi¢, Drzavno nasilje nad gradanima u
Jugoslaviji[State Violence over Citizens in Yugoslavia] (Beograd: Centar za antiratnu akciju, 2001),
70.

294 7vonko Horvat, 'Reforma vojnih sluzbi bezbednosti, [Reform of Military Intelligence Services]
in Zbornik predavanja sa IX Skole reforme sektora bezbednosti, ed. Pavle Jankovi¢. (Beograd: ISAC
Fund, 2007).



framework and democratic civilian control, even though the 1992 constitution
proclaimed a democratic multi-party parliamentary republic, based on the prin-
ciples of the rule of law and observance of citizens’ rights and freedoms,.

The violent disintegration of the SFRY, together with the Milosevi¢ regime
(‘electoral authoritarianism’?®*), contributed to the criminalisation and militarisa-
tion of the society and state. In particular, Serbia’s role in the war in Bosnia and
Herzegovina prompted the UN Security Council to impose sanctions on the FRY.
These circumstances allowed crime to become a functional part of state and
society, as well as in neighbouring Romania and Bulgaria.?® A dense network
of illegal supply channels formed in response to the sanctions, turning the FRY
into a grey (and black) economy (share of GDP as high as 50 per cent in 1994).%”
Thus, a‘grey state’ emerged to perform all the functions which the official state
could not. The intelligence services were an important actor in the organisation
of these networks and operations, primarily those related to energy supplies.?®

The war also contributed to the militarisation of intelligence services.
Namely, in 1996 a Special Operations Unit (SOU) was formed, as part of the
Serbian Interior Ministry’s RDB until January 2002 (and then as a special Inte-
rior Ministry unit until its disbanding on 25 March 1993). The Unit's members
were mostly veterans of different paramilitary forces who fought on the Serbian
side in Croatia and Bosnia and Herzegovina. The role this unit had in the war,
and therefore also the involvement of the RDB in the wars on the territories
of the former Yugoslavia, has not been clarified to date. However, there is no
doubt that through paramilitary units, the intelligence services acted secretly
in the Yugoslav wars. Their involvement did not present a problem “since they
acquired the power and know-how for violent ‘crisis management’ already in
the second Yugoslavia, using a strategy of special war, focused on the so-called
internal enemy, devised specifically for that purpose”*? The MiloSevi¢ regime
used both paramilitary and para-police units, to spread its power in society and
reinforce the authoritarian base of its rule, facilitated “by the interest-based alli-

295 Dusan Pavlovic, 'Srbija za vreme i nakon Milosevica, [Serbia during and after Milosevic],
Socioloski pregled, Vol. XXXIX, No. 2, (2005): 183-196.

296 For more, see: Jens Stilhoff Sorensen, ‘War as social transformation: Wealth, class, power and
an illiberal economy in Serbia;, Civil Wars, Volume 6, Issue 4 (2003): 55-82; Misha Glenny, ‘Krimi-
nalci kao klju¢ni ekonomski igraci’ [Criminals as key economic players], B92, http://www.b92.net/
info/intervju/index.php?nav_id=304428 (accessed on 23 January 2009).

297 For the difference between grey and black economy and the role they had in Serbia during
1990s, see: Jens Stilhoff Sorensen, o. c.

2% The 660 kg of heroin uncovered in March 2001 in a safe leased by the RDB from the Commer-
cial Bank confirms the criminal legacy of security services.

299 Miroslav Hadzi¢,'Moderatori nasilja — skrivena strana yu-rata, [Moderators of Violence - The
hidden side of the Yu-War] in Nasilno rasturanje Jugoslavije: uzroci, dinamika i posledice, ed. Miro-
slav Hadzi¢. (Beograd: Centar za civilno-vojne odnose, 2006), 199.
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ance of political, military-police and criminal elites, cemented during the war.”**

A particularly difficult aspect of the Serbian security services’ (primarily the
Serbian RDB’s) legacy, was their open support for the Milo3evi¢ regime during
the 1990s. They defended a regime that had lost substantial public support,
especially after the mid-1990s. The RDB and the police persecuted opposition
leaders, suppressed peaceful demonstrations and beat hundreds of citizens
who took to the streets of Belgrade and other Serbian towns.

The consequences of the SOU’s transformation into an autocratic tool of
the Milo3evi¢ regime had still more drastic consequences. Its members, acting
independently or together with organised criminal gangs committed many
crimes.®®' The Unit's commander, Milorad ‘Legija’ Ulemek, some of its officers
and members, and even the then RDB head Radomir Markovi¢, were various-
ly sentenced by the courts for several political assassinations. The were found
quilty of the abduction and murder of the former Serbian Presidency head Ivan
Stamboli¢ in August 2000, the murder of four high officials of the opposition-
al Serbian Renewal Movement (SRM) on the Ibar highway in October 19993%
and the attempted assassination of the SRM leader Vuk Draskovi¢ in Budva in
June 2000. The trial for the murder of Slavko Curuvija in April 1999, owner of
the paper Nedeljni Telegraf, is still ongoing.>* Despite suspicions that Milosevi¢
ordered these crimes, it has not been proven in court. Still, the sentences show
how the political leadership of the state transformed the security services from
protectors of the national interest and promoters of the security of society and
the state, into tools to deal with political dissenters.

Democratic changes and politicisation of reforms

After the changes of October 2000, Serbia made initial steps away from au-
thoritarianism and patriarchal political culture. It also started reforms of the
quasi-market economic system (essentially a command economy) and started

39 Mirolsav Hadzi¢, ,Razlicitost prividno istog,” [Difference of the apparently same] Centar za
civilno-vojne odnose, http://www.ccmr-bg.org/analize/rec/rec59.htm (accessed on Jan. 27, 2009).

39T For more information on the creation of JSO, as well as on ties between the leaders and indi-
vidual members of this unit with organised crime and their involvement in the organisation and
perpetration of a number of crimes, see: Filip Svarm, Jedinica’ [The Unit], B92, http://www.b92.
net/specijal/jedinica/ (accessed on Dec. 12, 2008).

392 \iuk Dragkovi¢, SOU leader said the sentencing for the Ibar highway crime was historic,
as the first prison sentence for a head of a secret police since 1945.'Maksimalne kazne za
Ibarsku’ [Maximum sentences for Ibar highwayl, B92, http://www.b92.net/info/vesti/index.
php?yyyy=2008&mm=06&dd=19&nav_id=304459 (accessed on Dec. 14, 2008)

393 The degree of violence Slobodan Milogevi¢ used against his own citizens, critics and oppo-
nents of his rule grew in parallel with the loss of his popular political support.



the transition towards liberal-democracy. One of the urgent tasks of the new
democratic authorities was reform of the security sector, and in particular of
the intelligence services. They were rightly considered by victorious DOS coali-
tion and the democratic public to be an open threat to the democratisation of
society. This was seen as a source of fear and mistrust in the security sector by
the majority of citizens.

This is why new authorities proclaimed reform of state institutions in the
Contract with the people (DOS election platform). This reform promised to give
competent parliamentary committees access to all secret police files within a
period of 100 days and to form an independent expert commission to examine
and pubilish all relevant documents, audio and video records related to Serbia
and Yugoslavia's domestic and foreign policy in the 1987-2000 period, kept se-
cret by the former authorities. Other extremely important tasks were to define
national interests, to prepare and adopt key documents in the security sphere
(a national security strategy, defence strategy and doctrine), and to adopt new
laws governing the operation and organisation of the security-intelligence sys-
tem and lustration.

However, the initial political will for reform soon abated. A series of factors
delayed the implementation of serious reform measures for a year and a half.
Security sector reforms typically faced resistance from within the security struc-
tures themselves, political forces from the former regime, and from sections of
the public who considered national security to be an unquestionable category
of power.

On the one hand, after the October changes, the DOS coalition was in a
position to start reforms in the military intelligence services (at the FRY level).
To do this it needed the support of the Montenegrin political elite. However, the
government in Montenegro was more concerned with securing independence
for Montenegro than with improving the FRY institutions. A transitory govern-
ment in Serbia operated until the parliamentary elections of 23 December that
year and the constitution of the national parliament and government until in
January of the following year. At that time the government did not have ca-
pacity for reform. On the basis of an agreement with FRY President Ko$tunica,
Milosevi¢-appointee Radomir Markovi¢ remained at the head of the RDB for the
next four months, which gave RDB leaders time to destroy part of the service’s
files, and consolidate their positions with the new political decision-makers in
Serbia. The DOS coalition, on its part, failed to make use of that time to prepare
appropriate personnel and plans for the reform of intelligence services, or for
that matter for the reform of the military and the police. Instead, the parties of
the DOS coalition manifested increasing disagreed on the course and pace of
reforms in society and state, and generated inter-party scandals involving the
intelligence services.

At the same time the unfavourable security situation in the Ground Safe-
ty Zone towards Kosovo and in southern Serbia weakened the initial resolve
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for fast and thorough reforms of intelligence services. The grave situation was
used by the services, other security forces and the highest authorities to argue
against any measures for substantial security sector reform. The same argument
was employed to postpone the opening of files for political or ideological mo-
tives (ostensibly not to endanger the network of collaborators and thus affect
their efficiency), and to justify resistance to the lustration of members of the
service who violated human rights. Another factor which, although of different
nature, had similar effects on the postponement and slow down of intelligence
services reforms, was the legacy of the war and the resulting deep divisions in
Serbian society on the issue of cooperation with the Hague tribunal and extradi-
tion of thosee accused for war crimes.

The following paragraphs cite examples of the effects of certain factors
on the politicisation and delay in intelligence services reform. All these events
highlight that the absence of a political consensus among the key political ac-
tors was the main obstacle for reform. In this context it is possible to understand
why, despite Goran Petrovi¢’s (first RDB head appointed by the Serbian Govern-
ment on 27 January 2001) statement that the situation in the RDB was “in the
mildest terms disastrous”®* between 2001 and the first half of 2002, none of the
badly needed reforms (except minor personnel changes) was enacted.

Inadequate attempts to open services’ secret files are a good illustration of
the inconsistency of reform and the Serbian government’s unreadiness. Under
public pressure to finally make good on its pre-election promises, the govern-
ment passed an Ordinance declassifying Serbian citizens’ files kept by the State Se-
curity Service.** Soon after the government changed the title of this document
to Ordinance allowing insight into certain files on Serbian citizens kept by the State
Security Service.**® The ordinance obliged the RDB to identify only citizens with
files categorised as ‘internal enemies’ Therefore, this list does not include oth-
ers classified as ‘cominformists; ‘civil right wing;, ‘liberals; ‘anarcho-liberals; ‘op-
position leaders’ and ‘supporters of change’. As such the “Ordinance gave the
citizens incomplete insight into the SDB files.”*” The opening of secret services’
files should have marked the end of the non-democratic era and the reason for
the partial declassification of files demonstrates that “this period (1945-2000)

39%Interview with Goran Petrovi¢, Nedeljni telegraf, Aug. 1, 2001).

395 Uredba o stavljanju na uvid odredenih dosijea vodenih o gradanima Republike Srbije u sluzbi
drzavne bezbednosti, Sluzbeni glasnik RS, No. 30/01.

39 Uredba o stavljanju na uvid odredenih dosijea vodenih o gradanima Republike Srbije u sluzbi
drZavne bezbednosti, Sluzbeni glasnik RS, No. 31/01.

397 Jovica Trkulja, ‘Pravno savladavanje autoritarne proslosti, [Legal overcoming of authoritarian
past] Hereticus, 2003-1, http://www.hereticus.org/arhiva/2003-1/pravno-savladavanje-autori-
tarne-proslosti.html/2.



was neither dictatorial nor undemocratic for many within the DOS.**® The Ordi-
nance also contravened the Constitution, and was, in 2003, proclaimed uncon-
stitutional by the Constitutional Court.

Similar inconsistencies manifested themselves in late 2003, with the adop-
tion of the long-awaited Law on the responsibility for violation of human rights
(lustration).>® Although Serbia is the only country in the region that has a law
regulating this matter, the lustration has never been carried out, in the absence
of the required parliamentary majority to select members of the lustration com-
mission and provide other conditions for its work. Implementation of the law
also required insight into intelligence services’files.

In addition members of the intelligences services were implicated in several
affairs that have far graver consequences in terms of the politicisation of reform.
For instance the‘Gavrilovi¢ affair’ (the assassination of a high-ranking RDB mem-
ber Momir Gavrilovi¢), the ‘Perisi¢ affair’ (the arrest of the former chief of General
Staff, then vice-president of the Serbian government Momcilo Perisi¢) and the
‘Pavkovi¢ affair’ (an attempt to use Special Yugoslav Armed Forces Units for a
raid on the Serbian Government Communications Bureau in June 2001, alleg-
edly for wiretapping). In all these affairs the two key DOS coalition parties, the
Democratic Party (DS) and Democratic Party of Serbia (DSS), accused each other
of abusing the intelligence services for their narrow party interests.

The third example was a rebellion by the Special Operations Unit, whose
members, armed and in full gear, blocked the traffic communications in Kula
and the highway near the ‘Sava’ Conference Centre in Belgrade, demanding the
replacement of police minister Dusan Mihajlovi¢ and the RDB leaders. They also
publicly demonstrated against the arrest and extradition of the ICTY indict-
ees. In a whole series of inter-party conflicts within the DOS, the FRY President
Kostunica defined that event as no more than a “protest of workers”; people
who instead of wearing workers’ overalls wore uniforms and carried arms.

However, the situation was very serious. The rebels managed to force the
removal of the RDB head Goran Petrovi¢ and his deputy Zoran Mijatovi¢. In
response to the situation the government established a State Security Council.
Its president was the Serbian Prime Minister Zoran Djindji¢,*'° and the Council
was in charge of monitoring RDB operations pending the establishment of par-

3%Yvid u dosijea SDB regulisati zakonom [Insight into SDB files requires legal regulation]
Danas, Jul 5-6, 2003. For more on the need to open the secret files and the related dilemmas and
problems, see Boguljub Milosavljevi¢ and Dorde Pavicevi¢, Tajni dosijei: otvaranje dosijea sluzbi
drZavne bezbednosti [Secret Files: Opening of State Security Service Files] (Beograd: Centar za
antiratnu akciju, 2001).
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liamentary control.*"" The government, furthermore, verified an act®'? separat-
ing the SOU from the RDB under which the SOU became a unit of the interior
ministry. The government thus sought to establish control over the SOU. At the
same time, an attempt by President KoStunica to establish a National Security
Council at the federal level failed in the face of opposition from members within
Serbian government who considered the president unauthorised to establish a
such body.?"?

Despite the highly politicised reforms and the sharp political conflict be-
tween the two ruling political parties, two laws were adopted in July 2002, one
of which regulated the operations of civilian and military services on the federal
level, while the other transformed the Serbian RDB into a Security Intelligence
Agency. However, the assassination of Serbian Prime Minister Zoran Djindji¢
in March 2003 showed that organisational changes and the creation of a legal
framework were insufficient. The assassination was carried out by a group con-
sisting of SOU members, the organised criminal group known as the ‘Zemun
clan; and a number of members from the SIA. The first priority was to remove
all involved in serious violations of human rights or linked with criminal groups
from the service; to replace the cadre and undertake a series of other reforms
that will enable the services to function in a way suiting a democratic society.
In a word, it was clear that proper reforms had been lacking and that a genuine
change was needed.

Almost two years after the democratic change, in early June 2002, the Law
on the FRY Security Services was adopted. The speed in preparing this legislation
was due to the ‘Perisi¢ affair’ which had revealed the absence of civilian control
of military intelligence services and the armed forces. The law regulated the po-
sitions, functions, authorities and control of intelligence services at the federal
level. The Military Security Service and Military Intelligence Service*'* as well as
the Security Service and Service for Research and Documentation were attached
to the Foreign Ministry. For the first time, the military intelligence services were
defined by one law and bound to obtain court approval for the use of special
procedures and methods temporarily limiting constitutional and legally guar-
anteed human rights and freedoms. In addition, the military police was sepa-
rated from the military intelligence services, with the “result [...] that the service
that uses secret methods for the collection of data does not have the military

This body was dissolved after the formation of Vojislav Kostunica’s government in spring
2004.

Pravilnik o unutrasnjoj organizaciji i sistematizaciji radnih mesta u Jedinici za specijalne op-
eracije Ministarstva unutrasnjih poslova [Rules on internal Organisation and job classification in
the Special Operations Unit of the Interior Ministry] (DT 01 No. 255/2002, 15. 1.2002).

Dejan Anastasijevi¢, ,Savet za avet,’ [Advice for a ghost] Vreme, No. 758, Jan. 19, 2006.

These services were subsequently renamed MSA and Mol.



police as its executive body, which is one of the democratic standards.”'®

This law established a mechanism for democratic civilian control. Military
services were subordinated to the defence minister and the federal govern-
ment — an important step leading towards the institution of civilian control over
military services previously subordinated to the chief of the General Staff or unit
commanders on lower levels. The law anticipated parliamentary mechanisms
for monitoring the services. A parliamentary Commission for the Control of the
FRY Intelligence Services was set up, but this did not function due to numerous
difficulties in the work of the federal parliament. The law regulated the position,
functions, powers, control and control and oversight of the intelligence services
in a clear, meaningful and comprehensive manner. The committee, however,
was only critical of the decision to enable the MSA to retain police powers. Fol-
lowing the disintegration of the State Union of Serbia and Montenegro, the law
was incorporated into the legal system of Serbia and still forms the crucial legal
framework for the operation of military intelligence services.

The above-mentioned law was, merely two weeks later, followed by the
adoption of the Law on the Security Intelligence Agency in the Serbian parlia-
ment. This legislation separates the RDB from the Ministry of Interior and trans-
forms it into a Security Intelligence Agency (SIA), directly subordinated to the
Serbian government. In terms of its functions, this is a‘mixed type’service, since
it simultaneously has intelligence and counter-intelligence tasks, and functions
as a security service (for the protection of the constitutionally established or-
der). However, although it welcomed the long-awaited law, the public sharply
criticised both the law as a whole and some of its provisions. The following are
only the most important examples.

In the first place, the law has only 28 articles®'¢ that incompletely and im-
precisely regulate the subject matter. The intelligence and counter-intelligence
components have not been clearly divided, and the same goes for the security
service functions.?' Furthermore, in contrast to the Law on the FRY Security Serv-
ices, this legal act does not precisely list and define the methods of the agency’s
work. It says that, acting within its jurisdiction, the agency applies “appropri-
ate operational methods, measures and acts and uses appropriate operational-
technical means’?*'® but without specifying the methods, measures, acts and
means. In consequence, the control of procedures and methods for a temporary
suspension of certain human rights and freedoms guaranteed by the constitu-

Quoted in Zvonko Horvat, “Reform of Military Intelligence Services”, 128.

By comparison, the Law on the Security Intelligence System of the Republic of Croatia (2006) has
126 articles which comprehensively and in detail regulate all issues related to the operations of
security services.

Mladen Bajagi¢, ‘Reforma sluzbi bezbednosti, [Reform of Security Services] u Druga skola
reforme sektora bezbednosti: zbornik predavanja, ur. Pavle. Jankovi¢. (Beograd: CEPROB, G17
Institut, 2003), 215.

Zakon o Bezbednosnoj-informativnoj agenciji, ¢l. 9, Sluzbeni glasnik RS, br. 42/02.
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tion and law (art. 13) has not been sufficiently elaborated.?' Another provision
in dispute states that agency members with (fairly broadly defined) specific jobs
have traditional police powers.

Finally, control of the SIA is not substantially defined and is reduced to the
agency’s obligation to submit semi-annual reports to parliament and govern-
ment, and to observe the government’s general views and guidelines; “a stand-
ard obligation of all republic administrative bodies and organisations.”*?°

An overview of these two laws (adopted almost at the same time) inevita-
bly leads to the question why one meets the essential standards of democratic
control over the secret services, and the other does not. One could assume that
the decisive factor was political. Namely, that members of the ruling elite who
feared becoming the target of the security services decided to adopt modern
legislation (the Law on the FRY Security Services) regulating the work of security
services in the military and the foreign ministry. However, the same political
elite also adopted the law on the SIA, which does not meet modern standards of
regulation of the security intelligence services. This could be due to the fact that
the political elite controlled the operations of the civilian intelligence service at
the republic level and did not wish to legally diminish the power of that service,
thereby weakening its own grip on power.

Nevertheless, the above-mentioned laws represent some progress. The se-
curity services, although not thoroughly reformed, have, for the first time been
placed in a legal framework with defined tasks and powers. Moreover, the pro-
cedure for the use of their special authorities for the collection of data is subject
to the control of competent courts, and parliament is given the possibility of
monitoring their work. On the other hand, the laws that are still in force need
to be adjusted to meet the highest standards. Furthermore, a National Security
Strategy which would define the main challenges, risks and security threats to
Serbia and the manner of the relevant security intelligence system’s response,
is still missing.

With the dissolution of the union with Montenegro and the new Constitu-
tion of the Republic of Serbia, it was expected that legislation would follow to
comprehensively regulate the entire security-intelligence system. Instead, the
Law on the basic organisation of the security and intelligence system of the RS, hast-
ily adopted towards the end of 2007, addressed only the control and oversight
and coordination of intelligence services. Their tasks and authorities, as well as
other issues essential for the operation of intelligence services will be regulated
subsequently by separate laws on civilian and military services. The adoption of
these laws has been anticipated but without any specific deadline.

For more information see Bogoljub Milosavljevi¢, ‘Reforms of Security Intelligence Services:
The Case of Serbia; 102.

Milosavljevi¢, 103.



In addition to the National Security Council, an important novelty intro-
duced by this law is a broader and more precise definition of the supervisory
role given to the competent parliamentary defence and security committee. The
committee, among other things, has the power to monitor the legality of use
of special procedures and measures for the secret collection of data and direct
control over the security services. Furthermore, service directors are obliged to
allow committee members access to the service premises, to allow them insight
into their documentation, to provide them with the data and information on
their work, and to respond to their questions.

PACE AND ACHIEVEMENTS OF REFORM

REPRESENTATIVENESS

Representativeness in the intelligence services is, on the normative level, pro-
vided by constitutional and legal provisions that guarantee the equality of all
citizens, prohibit discrimination and envisage measures for the attainment of
full equality (so-called positive discrimination). Thus article 15 of the 2006 Ser-
bian Constitution stipulates that the state guarantees the equality of men and
women and develops a policy of equal opportunities, while article 21 proclaims
the principle of equality of all before the Constitution and law and prohibits
direct or indirect discrimination on any grounds, and especially on the basis of
race, gender, national affiliation, social origins, birth, religion, political or other
opinion, property status, culture, language, age, and mental or physical disabil-
ity. Article 53 safeguards citizens’ rights to assume public services and offices
under equal conditions, and article 60 affirms citizens’ rights to work, their free
choice of occupation and availability of all work places under equal conditions,
as well as other labour rights, including a special protection of women, the
young and the disabled. A special section of the Constitution (articles 75-81)
guarantees the rights of national minority members and stipulates that specific
regulations and provisional measures undertaken by Serbia in order to achieve
full equality of national minority and majority members do not constitute dis-
crimination, and that any employment in the state bodies and services must
take into account the ethnic composition of the population and appropriate
representation of national minority members.

The above mentioned constitutional principles have been elaborated some-
what by the legislation on state administration. Thus the Law on civil servants®*'
prohibits the favouring or discrimination of civil servants in their rights and ob-

321 Zakon o drzavnim sluzbenicima, Sluzbeni glasnik RS, No. 79/05, 81/05 - corr., 83/05 - corr. and
64/07.
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ligations and prescribes availability of all civil service jobs to applicants under
equal conditions (art. 7 and 9). In addition, articles 18-23 of the Labour law?**
also prohibit discrimination on any grounds and specify the actions deemed
discriminatory under the law.

However, the above-mentioned constitutional principles and legal provi-
sions are relatively general which means that they do not represent an efficient
legal framework for the prevention of discrimination. Further, constitutional and
legal provisions have not been established in the by-laws of individual adminis-
trative bodies, including the intelligence services. An awareness of comparative
experiences of modern European legislations, has given rise to a proposal for
the adoption of a separate law to regulate the problem of discrimination. The
adoption of political documents fighting discrimination and the establishment
of specialised state bodies to monitor their enforcement and improvement of
situation in this particular sphere is equally important.

Information could not be obtained on internal regulations and other meas-
ures ensuring and encouraging employment of women and minority members,
nor information on gender and the ethnic structure of employees. The only
piece of information which is useful is a call for employment applications from
two years ago, in which the SIA seeks to encourage ethnic minority members
to join the agency. Furthermore, the intelligence services also failed to provide
information on the proportional representation of women and national minori-
ties"members in leading positions.

Grade: 2 (two)

TRANSPARENCY

General Transparency

Secrecy is one of the main principles of the intelligence services. However, since
they are concerned with the security of the democratic order wherein transpar-
ency of state institutions is a central principle, a certain degree of operational
transparency is also expected. A proper balance of transparency and secrecy is
not easy to define. Every country has a specific relation between these two prin-
ciples depending on specific security challenges, risks and threats. Nevertheless,
some generally acknowledged standards do exist and have to be met by all de-
mocracies. Accordingly, given their role and importance for the society as a whole,
intelligence services are obliged to ensure that the principle of transparency and
to enable free access to information of public importance in their possession.

Zakon o radu, Sluzbeni glasnik RS, Nos. 70/01 and 73/01.



Over 30 countries have constitutional guarantees for freedom of access to
information of public importance held by state bodies, while over 50 countries
regulate this right by laws.** In Serbia, this right was initially regulated by the
Law on free access to information of public importance®* passed in 2004, follow-
ing demands from civil society organisations and the media in their four-year
dialogue with state institutions. Two years later, Serbia obtained a new constitu-
tion. Article 51 of the constitution guarantees the right of access to information
held by state bodies and organisations vested with public powers, in accord-
ance with the law. Article 15 of the Law on the basic organisation of intelligence
services likewise prescribes the services’ obligation to inform the public on the
performance of their tasks, in accordance with law.

However, despite the fact that access to information of public importance is
both a constitutional and legal obligation, major problems still exist in practice.
Non-accountability by state bodies, especially those in the security sector, to the
public was a habit acquired over several decades, This is clearly in conflict with
new demands and will take time to change. It is therefore not surprising that
the‘Report of the Commissioner for Information of Public Importance™* names
the SIA as the most extreme example of failure to act on the Commissioner’s
decisions (six in 2006) and notes that “it is not only the case of violation of the
right of access to information held by the authorities, but of a complete non-
implementation of the Law on free access to information of public importance.”**
In one case, the SIA also failed to act on a court decision relating to the provision
of data on the number of persons wiretapped during 2005. The SIA claimed that
information was a state secret. In addition, the SIA did not submit an annual
report on the implementation of the law to the Commissioner and also omitted
to create and publish an Information Booklet. It is probable that during this pe-
riod, similar problems existed in the implementation of this law by the military
intelligence services (to which this particular legislation did not apply prior to
the dissolution of the State Union of Serbia and Montenegro).

The lack of adequate transparency in the intelligence services can be illus-
trated by other examples. For instance, the intelligence services often withhold
information from the media or decline to respond to MPs questions, citing rea-

323 The principles of transparency and accessibility of information have, in addition to states,
also been embraced by international organisations, as best illustrated by the example of the
European Union. For more information, see Jadranka Jelinci¢, Vodic kroz Zakon o slobodnom
pristupu informacijama [Guide through the Law on Free Access to Information] (Beograd: Fond
za otvoreno drustvo, 2005).

324 Zakon o slobodnom pristupu informacija od javnog znacja, Sluzbeni glasnik RS, No. 120/04 and
54/07.

325 poverenik za informacije od javnog znacaja, Izvestaj o sprovodenju Zakona o slobodnom pristu-
pu informacijama od javnog znacaja u 2006. godini [Report on implementation of the Law on Free
Acces to Information of Public Importance] (Beograd, mart 2007. godine)

326 Report.
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sons of state secrecy. On the whole, the intelligence services and the bodies to
whom they report fail to inform the public on the performance of their duties.
This is also partly due to the absence of a law clearly and precisely defining levels
of confidentiality for documents, procedures for their classification and declas-
sification, issuing of certificates for access to classified data, and sanctions for
disclosing secrets. On the other hand, positive steps include an improvement
in communication with civil society organisations and participation in various
conferences and round tables where representatives from these services have
discussed problems related to organisation, operation and reforms.

Grade: 2 (two)

Financial Transparency

For all countries transparency of the budget for security intelligence services is
a sensitive issue, especially in respect to the specific structure of financial assets
and their use for different purposes. The total amount of budgetary funds (ap-
propriations) for individual intelligence services is made known to the public
through the Law on the budget adopted by parliament annually. However, more
detailed financial data are available only to members of parliamentary commit-
tees concerned with security, budget and finances, while confidential data of
intelligence services’ budgets is available only to the independent State Audit
Institution. Data confidentiality is also protected by the auditor’s reports, which
assess the legality and appropriate use of funds. The reports also describe possi-
ble irregularities without revealing any data that could jeopardise the methods
and objectives of covert operations. In some countries (such as Germany) the
accounts and financial management of intelligence services are audited by a
special unit of the state audit institution.?*”

Serbia has only recently made initial steps towards increased financial trans-
parency of intelligence services. Only after the SIA became a separate organisa-
tion was the public allowed to see the amount of state appropriations. In 2005, a
Law on the State Audit Institution®**® was adopted. This institution was granted the
rank of a constitutional body by new Constitution (art. 96). However, the law’s
implementation has been postponed. Although the law was passed in 2005,
members of the State Audit Institution’s Council were elected only in Septem-
ber 2007, one year after the deadline specified by the law expired. By the end of

For more information see: Hans Born and Jan Li, Postizanje odgovornosti u obavestajnoj
delatnosti: pravni standardi i najbolji nacini nadzora obavestajnih sluzbi [Making intelligence ac-
countable: Legal standards and best practices for control and oversight of intelligence agencies]
(Geneva: Democratic Control of Armed Forces — DCAF, 2005).

Zakon o Drzavnoj revizorskoj instituciji, Sluzbeni glasnik RS, No. 101/05.



2007, the State Audit Institution was still without premises and equipment, and
the Council, as its president notes, still “meets in one of the two conference halls
of the Serbian parliament, depending on their vacancy.”**

Financial transparency of the intelligence services has received no support
from parliamentary committees for security and defence and financing. They
have not informed the public whether the security services have used budget-
ary funds legally and meaningfully. Considering that the security services are
exempt from procedures prescribed by the Public procurement law, parliamen-
tary committees and state auditors should be obliged to control expenditures
and duly notify the public. Without this scrutiny, the financing of intelligence
services will remain clouded in mystery.

Therefore, in terms of financial transparency of the intelligence services,
only the initial and mostly normative steps have so far been taken.

Grade: 2 (two)

PARTICIPATION OF CITIZENS AND CIVIL
SOCIETY ORGANISATIONS

Article 53 of the 2006 Constitution guarantees citizens'right to participate in the
management of public affairs, while the Law on state administration adopted
in 2005%* obliges state administrative bodies to organise public debate when
drafting a law “that substantially changes the legal regime in a specific area, or
regulates issues of special interest to the public” (article 77). In addition, arti-
cle 21 of the Law on the basic organisation of the security and intelligence system
of the RS requires the security services to inform the public about their work
through the bodies they report to, It also gives them a possibility of directly
informing the public “on certain security phenomena and events.”

Despite the existence of a legal framework, citizens’ participation in policy
making is very low, for a number of reasons. First, the intelligence services in
Serbia are still considered omnipotent and untouchable. It is a widespread per-
ception that everything they do is secret and that demonstrating any interest
in their work might be dangerous. This explains why citizens are basically un-
informed about the intelligence services and are therefore unprepared to par-
ticipate in security policy-making. The intelligence services themselves make
no effort to change this situation. The political elite have also failed to motivate

329

Aleksandar Milosevi¢, "Za drzavnog revizora prepolovljen budzet’ {Halved budget for state
auditor], Glas javnosti, Dec. 12, 2007, http://www.glas-javnosti.co.yu/clanak/glas-javnos-
ti-12-12-2007/za-drzavnog-revizora-prepolovljen-budzet (accessed on 12 November 2008).

330 Zakon o drzavnoj upravi, Sluzbeni glasnik RS, Nos. 79/05 and 101/07.
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the public to participate. Moreover, in the absence of a political consensus, the
elite has proved incapable of adopting a clear and complete strategy of Security
Services reform. This explains why all new laws governing these services have
been ‘rushed through, without giving sufficient time for a deeper analysis and
public debate. Thus, for instance, the Law on the basic organisation of the security
and intelligence system was adopted by parliament within a month of the gov-
ernment’s submission of the draft, despite the fact that its preparation should
have taken over a year.**' Furthermore, the government has proved disinclined
to accept suggestions offered by experts during the preparatory stage (or in re-
lation to amendments), as illustrated by the Law on SIA. Finally, very few Serbian
academic institutions and civil society organisations systematically address is-
sues related to intelligence services (and the security sector as a whole).

The situation is the same, if not worse, with respect to public and civil so-
ciety organisations’ participation in policy implementation and evaluation. The
main obstacle to this participation is the above-mentioned withholding of data
on the work of the intelligence services. The only positive step in this respect
is an increase in cooperation with acadeMol and civil society organisations at
international conferences and round tables. However, these are all ad hoc activi-
ties.

The organisational structure of intelligence services does not include a
public relations department. Furthermore, military intelligence services do not
even have an webpage to inform the public on their activities, whereas the SIA
website has the total of 13 news items covering the period from 2005 until mid-
2008. Non-existent or scant information, however, allows for speculation. This is
why it is extremely important for these services to have a communications strat-
egy with the public. This is all the more important given that it is in the agency’s
own interest to “shed the burdening legacy and restore the citizens’ trust” as
noted by Rade Bulatovi¢, SIA director from 2004 until July 2008.33

Grade: 2 (two)

331 By comparison, public debate in the UK on the Serious Anti Organised Crime Agency lasted
over a year. For more information see Glen Segell,'Reform and Transformation: The UK’s Serious
Organised Crime Agency, International Journal of Intelligence and Counterintelligence, Volume 20,
Issue 2 (2007): 217-239; Clive Harfield, 'SOCA-A paradigm shift in British policing; British Journal
of Criminology, No. 46 (2006): 743-761.

332 Bojan Tonci¢, ‘Ratko Mladi¢ je boravio u Srbiji do 2005, [R.M. stayed in Serbia until 2005] inter-
view with Rade Bulatovi¢, Danas, 31 August 2007, http://www.danas.co.yu/20070831/terazije1.
html.



ACCOUNTABILITY — DEMOCRATIC
CIVILIAN CONTROL AND PUBLIC
CONTROL AND OVERSIGHT

One of the most important reforms is the creation of a legal framework for the
work of intelligence services and the establishment of the mechanism of demo-
cratic civilian control and control and oversight, achieved in the 2002-2007 pe-
riod. This was achieved by the adoption of the Law on the FRY Security Services.
They were thus subordinated to democratically elected civilian authorities and
parliamentary control, vested in the federal parliament’s Commission for Control
and oversight of Security Services. This was, although less successfully, followed
by the Law on the Security Intelligence Agency, which regulated control over
the agency. Finally, following the inauguration of the new constitution, which
gives parliamentary control and oversight of intelligence services the rank of
a constitutional category, the Law on the basic organisation of the Security and
Intelligence System of the RS was passed. It includes fairly precise and compre-
hensive provisions regulating parliamentary control and control and oversight
of intelligence services as well as the position and role of the National Security
Council. In addition, article 3 of this law prescribes that the work of intelligence
services is, in addition to democratic civilian control of parliament and National
Security Council, also subjected to the control of the president of the repubilic,
the government and other state bodies as well as the public‘in accordance with
law’ However, the role of these other bodies and the public is not elaborated.
Legislation on individual intelligence services should be harmonised with this
law as soon as possible, including specifications of obligations of the services'’
leaders towards supervisory bodies.

Control by the Executive

The executive’s role in the control of the intelligence services in Serbia has de-
veloped by means of several mechanisms. First, the government has broad
functional, organisational and personnel powers. These include guidance and
adjustment of their work, endorsement of acts on their internal organisation
and job classification, as well as appointment and relief of their directors and
leading personnel. As part of the Ministry of Defence, military intelligence serv-
ices are under the Ministry’s direct control and oversight. Intelligence services
are obliged to submit annual plans and reports to the government, including
data on the enforcement of laws and other government acts and conclusions,
as well as data on any measures undertaken in the sphere of their activity.

The president of Serbia’s control, although unspecified by the law, is related
to his position of the head of state and his powers in the sphere of security and
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defence.

The National Security Council has an important role in channelling and co-
ordinating the intelligence services and overseeing their work. The Council con-
siders intelligence security evaluations and determines the priorities of national
interests. The Council also monitors the implementation of its conclusions, gives
opinions on the proposed annual and medium-term plans for the intelligence
services and offers its views to the government concerning the budget. It also
monitors the use of the budget and advises on the appointments and replace-
ment of directors.

The existence of a mechanism ensuring political neutrality of intelligence
services' operations is particularly important for executive control. The Law on
the basic organisation of the services prescribes that members of the intelligence
services cannot be members of political parties and are obliged to act in ac-
cordance with the principle of legality and the rules of professional and political
neutrality (art. 2, paras 2 and 3). The Law on state administration also obliges
state bodies to observe the principles of professionalism, impartiality and po-
litical neutrality (art. 8), while the Law on civil servants prescribes their duty to
act in accordance with the constitution, law and other regulations, as well as
professional rules, impartiality and political neutrality. They are, while on duty,
prohibited to express and advocate their political views (the principle of legal-
ity, impartiality and political neutrality, art. 5). Recurrence of these principles
in the above-mentioned laws is entirely justified since depoliticisation of the
intelligence services is a serious problem. Furthermore, one should not under-
estimate the potential for governments to use the intelligence services to serve
their own interests. There are also other control and oversight mechanisms de-
signed to prevent this possibility.

Grade: 3 (three)

Parliamentary Control and Control and oversight

Article 99, para 1(6) of the Serbian Constitution establishes the right of parlia-
ment to oversee the work of the intelligence services. As in other democratic
states, the central role in this control and oversight is given to a special body
- the parliamentary Defence and Security Committee. The role of this Commit-
tee is stipulated in article 16 of the Law on the basic organisation of the security
and intelligence system of the Republic of Serbia. The Committee oversees the
constitutionality and legality of the security services and their compliance with
Serbia’s National Security Strategy, Defence Strategy and security intelligence
policy. It oversees observance of neutrality in the service, legality of use of spe-
cial procedures and measures for the secret collection of data, and legality of
use of budgetary and other assets. The Committee is also authorised to review



and adopt reports on the intelligence services, consider proposed laws, regula-
tions and general enactments, and initiate and submit legal proposals. Further-
more, the Committee considers public proposals, petitions and submissions
addressed to parliament. It proposes measures in response to these submis-
sions. The Committee is authorised to rule on the illegalities and irregularities
in the work of the services, draw conclusions and inform parliament. Finally, the
Committee has the right to control the intelligence services’ operations. Intelli-
gence service directors are obliged to give Committee members access to their
premises, insight into documentation and to provide information on their work.

There is little doubt that the powers of the Committee provide possibili-
ties for proper parliamentary control and oversight. However, it is not clear how
this control and oversight will function in future. The Committee lacks experi-
ence and its work covers the whole security sector. It requires a large number of
members with specific professional knowledge and a strong dedication to their
work. Parliamentary control has so far been less than satisfactory, since its work
has almost exclusively dealt with the SIA’s semi-annual reports. However, since
parliamentary control and oversight was only introduced in mid-2002 it may
require time for the Committee to develop and improve its capacity.

Grade: 2 (two)

Judicial Control

Judicial control of the intelligence services is primarily focused on the legality
of measures for secret collection of data which requires written court approval.
Although data on the approvals for secret data collection are not publicly avail-
able (as already mentioned), we could assume that there are no major problems
in judicial control, since the competent courts make no special references to this
particular matter in their reports .

The courts also decide on the legality of administrative acts, possible crimi-
nal responsibility of service members and compensation of damages inflicted
on citizens in administrative disputes. Control in administrative proceedings is
sporadic, since the intelligence services rarely adopt administrative acts, while
there is no judicial control of the services’ administrative actions. During the
period observed, the courts ruled in several cases on criminal responsibility of
service members and responsibility for damage resulting from their work. Al-
though the number of such cases is small, they nontheless represent important
successes for the judiciary (compared with the situation before 2000) and it is
expected that the number will increase, depending on the pace and success of
reform of the judiciary.

Grade: 2.5 (two and a half)
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Public control and oversight

Public control and oversight of the intelligence services is poorly regulated by
the Law on basic organisation of the services. Article 21 of this law obliges the
intelligence services to inform the public on their work through the bodies they
report to and in a manner that does not endanger the rights of citizens, na-
tional security and other interests of the country. They may also directly inform
the public on certain security phenomena and events. As already mentioned,
there are practically no results for the time being and it is therefore impossible
to speak of visible public control and oversight.

Independent institutions that play a role in controlling the intelligence
services (including the Commissioner for Information of Public Importance,
Ombudsperson and State Audit Institution) have only recently engaged in this
control and oversight. From the start, they have had to overcome a series of dif-
ficulties and in a brief period only the Commissioner for Information of Public
Importance has actually demonstrated a capacity for the control and oversight.
The other two institutions are expected to do so shortly, in view of the impor-
tance of their role.

Important normative efforts have been made to create the conditions and
for democratic civilian control and control and oversight, but the actual control
and control and oversight have not yet yielded substantial results.

Grade: 2 (two)

RULE OF LAW

In its definition of the Republic of Serbia (art. 1), the 2006 Constitution stresses
the principle of rule of law as one of the state’s fundamental values. The Con-
stitution goes on to define a whole series of specific principles, including the
subordination of power to the Constitution and law, legality of administration,
equality of all before the law, division of power, independence of the judiciary
and court protection of human rights and freedoms. All state administration
bodies and the intelligence services are bound by law to observe the principles
of the rule of law. The Law on the basic organisation of the services stipulates that
they should “act pursuant to and in accordance with the Constitution, law, and
other regulations and general enactments, national security and defence strate-
gies and the established security-intelligence policy of the Republic of Serbia”
(art.2, para 1). Further, the competent parliamentary committee “oversees the
constitutionality and legality of intelligence services’ operations” (art. 16, para
2 (1)). In the similar vein, article 3, para 1 of the Law on Security Services of the
FRY prescribed that the security services “perform their tasks pursuant to and
in accordance with the Constitution and law’, and in article 4, para 1, that they



“perform their duties in line with the principles of constitutionality and legality,
respect of human rights and freedoms, professionalism and proportional use of
power.”

However, in reality, full observance of the rule of law by the intelligence
services is a difficult task, not only in transition countries, but also in developed
democracies. The central problem is the services’ use of special measures and
powers for secret data collection which could violate the public’s right to pri-
vacy.

Until the early 1990s in Yugoslavia, the use of special measures and powers
for secret data collection was based on classified by-laws. Serbia provided for the
possibility of bypassing the principle of inviolability of letters and other means
of communication with a decision taken by the president of the Supreme Court
of Serbia in the Law on internal affairs adopted in 1991. This decision attracted
much criticism,*? and this issue was subsequently regulated by the 2001 Law
on criminal proceedings,*** as well as the laws on the SIA and the FRY security
services passed in 2002. The main shortcoming of these laws was the fact that
they were not mutually harmonised, either in terminology or in substance. Civil
society has been particularly critical of the Law on the SIA. The law specifies that
the decision to bypass the principle of inviolability of letters and other means of
communication can be taken by the president of the Supreme Court of Serbia
upon a request from the agency’s director (art. 14). That “in effects, amounts to
the restoration of the decision contained in article 13 of the republic Law on
internal affairs, which has been widely challenged and contested as contrary
to the FRY Constitution.*** This provision is also contrary to article 232 of the
Law on criminal proceedings which stipulates that the use of secret surveillance
and recording measures requires the approval of an investigating judge. Intel-
ligence services may also use this legal channel to obtain the required approval
which additionally complicates control of their work.

A major deficiency of the laws on SIA and criminal proceedings is the ab-
sence of an obligation by the intelligence services’ to inform individuals who
have been subject to the above-mentioned measures. This contravenes article
42 of the Constitution, which stipulates that “everyone shall have the right to
be informed about personal data collected about him, in accordance with the
law, and the right to court protection in case of their abuse.” Incidentally, a 1999
recommendation of the Council of Europe states that the intelligence services
must observe the European Convention of Human Rights, which in article 8 pre-
scribes that a citizen is entitled to be informed on a special measures applied

For more information, see: Bogoljub Milosavljevi¢, ‘Secret data collection authorities of the
police and other state bodies: Domestic regulations and European standards; 69-70.

The new Law on criminal proceedings was adopted by parliament in 2006, but its implementa-
tion was postponed until 31 December 2008.

Bogloljub Milosavljevi¢, ‘Reforms of Security Intelligence Services: The case of Serbia, 102.
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on him, and the results of its application.’* The Law on the FRY Security Services
alone includes provisions obliging the MSA to inform citizens who makes writ-
ten requests whether they have been subject to secret data collection measures
and to let them see the compiled documents (art. 34). However, to the best of
our knowledge, this obligation has not been observed.

Although the legal regulation of special measures for the secret collection
of data represents a major step forward, it is still not satisfactory. It is undesir-
able to have several legal regimes for the use of special measures, since this
affects the public’s legal security, and inevitably makes control and oversight of
these measures more difficult. This problem must be overcome by the adoption
of comprehensive, meaningful and precise legislation, in accordance with the
Constitution. It is also necessary to adopt new legislation governing the protec-
tion of personal data, bearing in mind that the current law was passed over ten
years ago and does not meet standards established by the Constitution, nor
those of the European Convention on Human rights.

Grade: 2 (two)

EFFICIENCY

It is difficult to judge the efficiency of the intelligence services because of a lack
of publicly available information. Public statements by the heads of the services
are the only source of information. According to a statement by SIA director
Rade Bulatovi¢ made in October 2006, the agency had undergone important
personnel and organisational changes and done a lot to improve efficiency.
He stated that: “In order to ensure the conditions for greater efficiency of its
work, the internal organisation of the agency was changed and simplified to
the extent possible.” In addition, “a large number of leading positions were re-
moved and the number of personnel increased, mostly in operations.”**’ The SIA
director also spoke of internal budgetary control. Between 2002 and mid-2007
a third of the operational composition of the Agency was changed and the total

336 For more information, see: Bogoljub Milosavljevi¢, ‘Secret data collection authorities of the
police and other state bodies: Domestic regulations and European standards; 72.

337 Rade Bulatovi¢, 'Reforma sistema bezbednosti u Srbiji: dostignuca i perspektive, [Reform
of the Security System in Serbia: Achievements and Prospects] in Reforma sektora bezbednosti
u Srbiji: dostignuca i perspektive, ur. Miroslav HadZi¢. (Beograd: Centar za civilno-vojne odnose,
2007), 77-78.



number of its members reduced by 15 percent (only in its logistics section).>*®
Of the total number of SIA employees (unknown) about 50 per cent have high-
er education and the average age is 37 years (or more precisely only a dozen
or so of its members are over 50). But, the director also notes that the RDB, or
SIA, experienced a large number of radical changes following the loss of a large
number of personnel, and that the continuity of appropriate replenishments
went missing; “This situation has been overcome in our regular activities, but
complete stabilisation takes time.”** Furthermore, the UN sanctions against the
FRY affected the quality of the intelligence services’equipment and technology.
The “equipment used by SIA is old and far below operational standards of EU
countries, as well as inefficient and unreliable and is, in that sense, an inferior
solution for conducting criminal investigations.”**

The situation in the military intelligence services is similar. According to a
statement of the MSA head Svetko Kova¢ in October 2006, the agency under-
went organisational changes and intensive preparations were under way for the
difficult task of personnel reform. Thus 50 percent of the present MSA personnel
were admitted after 2002. Further, during the 2001-2006 period about 360 of
its employees, predominantly officers, were made redundant. The majority of
MSA employees - 52 percent - are aged between 30 and 40, while 13 per cent
are under 30. Nineteen per cent have attended various post-graduate studies,
22 per cent have completed foreign language courses, of whom only eight per
cent have second level certificates.*"
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Graph 4: professional qualifications of MSA members

338 Bojan Toncic, ‘Ratko Mladi¢ je boravio u Srbiji do 2005/ intervju sa Radetom Bulatovicem,
Danas, 31 August 31, 2007, http://www.danas.co.yu/20070831/terazije1.html

39 Toncic.

340 Dragan Jovanovi¢, ‘Posebna prava i ovlas¢enja koja primenjuje policija; [Special rights and
authorities of the police] u Demokratski nadzor nad primenom posebnih ovlascenja, urs. Miroslav
Hadzi¢ i Predrag Petrovi¢. (Beograd: Centar za civilno vojne-odnose, 2008), 86.

341 Svetko Kovac, ‘Reforma obavestajno-bezbednosnih sluzbi u Srbiji, [Reform of Intelligence
Security Services in Serbia] u Reforma sektora bezbednosti u Srbiji: dostignuca i perspektive, ur.
Miroslav Hadzi¢ (Beograd: Centar za civilno-vojne odnose, 2007), 82.
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However, the data offered by the directors of the intelligence services are
impossible to verify by independent sources. It is likely that the directors have
sought to present their organisations to the public in the best possible light.
On a number of occasions, some have declared that their services are “the best
in the region” While accepting that the information on the efficiency of intelli-
gence services is‘sensitive] the fact remains that no state body in charge of their
control and oversight has so far informed the public on the efficiency of these
services.

Efficiency evaluation must take into account the possibility that the above-
mentioned information may not be reliable and that the intelligence services as
part of the state administration inevitably have the same characteristics, as well
as the fact that transparency is substantially lower compared with other parts of
the state administration, which is why their efficiency may realistically be more
doubtful. In conclusion, there is not sufficient reliable data to evaluation this
dimension.

Grade: 2 (two)

EFFECTIVENESS

Integratedness

Until recently, Serbia (and before that the FRY and the State Union of Serbia
and Montenegro) did not have a single body for coordination and operational
harmonisation of the intelligence services. This has strongly affected efforts for
creating an integrated system. The adoption of the Law on the basic organisation
of security and intelligence system of the Republic of Serbia in 2007 and the estab-
lishment of the National Security Council will hopefully resolve this problem.
The law defines intelligence services as part of a single security intelligence sys-
tem in Serbia, and gives the National Security Council the duty to harmonise the
work of intelligence services and their cooperation with the competent bodies
for defence and internal affairs, as well as other state bodies, including coopera-
tion with security bodies and services of other states and international organi-
sations. The Council comprises the president of the republic, the prime minister,
ministers for defence, internal affairs and justice, the chief of the General Staff
of the Serbian Armed Forces and directors of intelligence services. Operational
harmonisation of intelligence services is the duty of the Coordination Bureau,
consisting of intelligence service directors and the secretary of the National Se-
curity Council.

Grade: 2.5 (two and a half)



Ratio between aims, resources and outcomes

Another precondition essential to evaluate the effectiveness of intelligence
services - a National Security Strategy - has not been created as yet. Effective-
ness is usually understood to denote a balance between the aims, invested re-
sources and achieved results. It is thus reasonable to ask how to evaluate the
intelligence services in the absence of the most essential parameters - defined
security aims and resources. Moreover, the law stipulates that the security serv-
ices act “pursuant to and in accordance with the Constitution, laws, other regu-
lations and general enactments, National Security Strategy, Defence Strategy
and the established security intelligence policy of the Republic of Serbia,” for
which a National Security Strategy is a precondition. A strategy is also a pre-
condition for the control of intelligence services, since the competent parlia-
mentary committee has the power to “oversee the compliance of the services'’
work with the National Security Strategy, Defence Strategy and the security-
intelligence policy of the Republic of Serbia." The National Security Strategy is
also important as a precondition for the successful functioning of the National
Security Council. Namely, this body should harmonise the work of intelligence
services by reviewing intelligence security evaluations and adopting the rele-
vant conclusions, defining the priorities and ways of protection and channelling
the pursuit of national interests attained through intelligence security activities.

With this in mind, elaboration and adoption of the National Security Strate-
gy should be undertaken as soon as possible and this document should express
a broad social consensus on security issues. It should be based on detailed re-
search and analysis carried out with the participation of state bodies, academic
institutions and civil society organisations. In addition this document should
precede strategic defence documents (the existing Defence Strategy and Stra-
tegic Defence Review were adopted in the joint state of Serbia and Montene-
gro). Finally, Serbia is the only SEE country which has not yet adopted a National
Security Strategy.

Grade: 2.5 (two and a half)

Legitimacy
In addition to the above, we should add that publicly available data on the ef-

fectiveness of the intelligence services does not exist. The same is true for the
data on public evaluation of their work.

Grade: 2 (two)
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